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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit. 


No. 9642. 


JOHN H. SMITH, Appellant, 


v. 

JAMES E. SPURLOCK, Appellee. 


Appeal from a Judgment in the United States District 
Court for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTERSTATEMENT OF CASE. 

The statement of the case as given in appellant’s brief 
is a fair summary of the evidence on behalf of both the 
plaintiff and defendant, and appellee will, therefore, not 
undertake a detailed counterstatement of the case. Ap¬ 
pellee, however, desires to point out several items of testi¬ 
mony which are not included in appellant’s statement of 
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the case, which he considers to be important and relevant 
to the issues. 

The plaintiff testified that when he first saw the truck 
of the defendant he was making his left turn (App. 10); 
that the truck was then approximately three hundred feet 
away; that he imagined it was going around twenty-five 
miles an hour, maybe thirty—“I do not know”—at that 
time plaintiff stated his speed was not over ten miles an 
hour (App. 5). He further testified that after he first saw 
the truck he continued looking at it and saw it all of the 
time (App. 10); that the truck was only fifteen to t-wenty- 
five feet away from him when he realized that he could 
not get out of the way of the truck and that an accident 
was inevitable (App. 6). He also testified that if there had 
been a street-car there he could not have seen the truck 
(App. 9). The appellant’s statement of the case includes 
a fair summary of the defendant’s evidence, but appellee 
would like to point out that on page 5 of appellant’s brief 
in the statement of the case, wherein it is stated 4 4 the sedan 
was crossing the street-car tracks at a distance of about 
10 to 15 feet”, the testimony of the defendant was that the 
plaintiff’s automobile was then 10 to 15 feet ahead of him 
when he first observed him (App. 30). The defendant’s 
passenger, Winpegger, also testified that he had been oper¬ 
ating the truck on the morning of the accident for a long 
distance collecting milk in Pennsylvania and Maryland 
(App. 3S-39); that he had no difficulty with the brakes and 
had no difficulty in stopping the truck, although he had 
driven over two mountains and was required to stop half¬ 
way down one of the mountains (App. 39); the defendant 
testified that the brakes had been relined about one month 
before the accident (App. 31) and had been adjusted a 
week thereafter (App. 35); that he had been operating the 
truck every day since that time. (App. 32). Mr. Winpeg¬ 
ger. a passenger in the truck had also been operating the 
truck that morning and on previous occasions, and also 
testified that he had no difficulty with the brakes on the 
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truck, although he had been required, while he was operat¬ 
ing that morning, to drive into a barn to pick up milk, and 
testified he thought the brakes were pretty good. (App. 39). 

SUMMARY OF ARGUMENT. 

1. The United States District Court for the District of 
Columbia properly rejected plaintiff’s requested instruc¬ 
tion #8. Said instruction did not include all of the ele¬ 
ments of the Last Clear Chance Doctrine as laid down by 
the decisions of this Court, and therefore was defective. 
There was no requirement in said prayer that the peril of 
the plaintiff be inescapable, or he be oblivious to it, and 
this Court has held that where said requirements are lack¬ 
ing in an instruction on the Doctrine of Last Clear Chance 
it is defective and should be refused. Stewart v. Capital 
Transit Company, 70 U. S. App. D. C. 346; 108 Fed. (2d) 1. 

2. There is no duty on the part of the Court to supply 
correct instructions, the plaintiff’s requested instruction 
being defective. Stewart v. Capital Transit Company, 
supra . 

3. The Last Clear Chance Doctrine is not applicable to 
the facts in this case and therefore the United States Dis¬ 
trict Court for the District of Columbia properly refused 
to instruct the jury on the Last Clear Chance Doctrine. 
This Court has held that it is a requirement of the Last 
Clear Chance Doctrine that the peril of the party who relies 
upon it be inescapable, or he be oblivious to it. The evi¬ 
dence in this case is conclusive that the plaintiff was not 
oblivious to his danger since upon his own testimony he 
saw the approaching truck of the defendant when it was 
some three hundred feet away and continued observing the 
truck as it approached the intersection until it was within 
fifteen to twenty-five feet of plaintiff’s moving car. Since 
the truck was traveling at a much greater speed, according 
to plaintiff’s testimony, and the plaintiff’s car was travel¬ 
ing at a speed of from five to ten miles an hour his peril 
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was not inescapable since be could have brought his car 
to a stop at any time before placing himself in a position 
when it would be too late for the defendant to avoid strik¬ 
ing his car. Therefore, if the testimony of the plaintiff, 
that there was no street-car which obstructed his view and 
he saw the defendant’s approaching vehicle three hundred 
feet away and continuously until the moment of impact, be 
correct the Last Clear Chance Doctrine certainly would not 
be applicable. On the other hand if the defendant’s theory 
of the accident, which is supported by the testimony of the 
defendant, his passenger, and the statements of the plain¬ 
tiff made to the police officers following the accident, is 
correct the Last Clear Chance Doctrine would not be ap¬ 
plicable because the vehicles were so close together when 
they could be seen by their respective drivers, that the de¬ 
fendant did not, or in the exercise of reasonable care, could 
not be expected to have seen the appellant’s car in sufficient 
time to avert the accident by the use of means available 
to do so. 

ARGUMENT. 

1. Plaintiff’s Prayer ^8 Was Properly Rejected by 

the Court. 

The appellant at page 23 of his brief contends that there 
was no objection to the wording of his requested instruc¬ 
tion #8 (App. 50), and that, therefore, it is improper to 
object to the same in this appeal. Counsel for the defen¬ 
dant first objected to the Last Clear Chance Doctrine 
prayer of the plaintiff when he offered prayer #1 (App. 
42), which apparently was later substituted by plaintiff’s 
prayer #8. The objection was made on two grounds: 
That the prayer was improperly drawn and that counsel 
did not believe the Last Clear Chance Doctrine applied in 
this case. When prayer #8 w^as later offered by the plain¬ 
tiff counsel for the defendant again objected. (App. 50). 
When the prayers were being discussed with the Court 
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counsel for the defendant enumerated as his reasons for his 
objection the four (4) elements in the Last Clear Chance 
Doctrine, and it was pointed out by the Court at that time 
that these elements should be in plaintiff’s prayer (App. 
48). Appellee, therefore, contends that the objection to 
the instruction was timely made and was made both as to 
form and because of the inapplicability of the Last Clear 
Chance Doctrine. Appellant contends that almost the 
identical wording of this prayer was approved by the 
Court in the case of Christian Uenrich Brewing Company 
v. McGavin, 56 U. S. App. 389; 16 Fed. (2d) 334. However, 
in a much later case, namely in the case of Stewart v. Cap¬ 
ital Transit Company, supra, the Court has very definitely 
ruled that a prayer which omits the requirements that the 
peril of the plaintiff be inescapable, or he be oblivious to 
it, is defective and should be rejected. 

2. There is No Duty on the Part of the Court to Supply 
Correct Instructions, the Plaintiff’s Requested Instruc¬ 
tion Being Defective. 

The appellant contends that the improper wording of his 
prayer is not an issue in this appeal because the Court re¬ 
fused the prayer on the basis that the Last Clear Chance 
Doctrine was not applicable to the case, and cites in sup¬ 
port of that contention the case of Cobb v. Capital Transit 
Company, 79 U. S. App. D. C. 364; 148 Fed. (2d) 217. It 
is appellee’s contention, however, that this case is not con¬ 
trolling on this question for the reason that in the case of 
Cobb v. Capital Transit Company, supra, the Court pointed 
out that the quoted words were technically inaccurate, but 
the instruction considered as a whole was so phrased so 
as not to confuse the jury. Such is not the case with the 
requested instruction with which we are dealing in the 
instant case. The instruction was not defective because 
of technically inaccurate words, but was defective because 
it failed to include the necessary elements of the Last Clear 
Chance Doctrine as defined by this Court. It was, there- 
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fore, tlie duty of counsel for the plaintiff at the trial to 
submit an instruction which was properly drawn and con¬ 
formed in substance to the requirements of the law on the 
subject of the Last Clear Chance Doctrine. As pointed 
out by this Court in the case of Stewart v. Capital Transit 
Company, supra: 

“The trial court was under no independent duty to 
supply correct instructions, the plaintiffs' requests be¬ 
ing defective.” * • # 

3. The Last Clear Chance Doctrine is Not Applicable to the 

Facts in This Case. 

The evidence in this case does not support the appel¬ 
lant’s contention that the Last Clear Chance Doctrine 
should have been applied by the Trial Court. In the argu¬ 
ment on this subject in his brief the appellant sets forth 
the necessary elements of the Last Clear Chance Doctrine 
as set out in the case of Schear v. Ludwig, et al., 79 U. S. 
App. D. C. 95; 143 Fed. (2d) 20, and concedes that all of 
the said elements must be present in order to justify the 
application of the Last Clear Chance Doctrine. These ele¬ 
ments are set forth as follows: 

“a. Both plaintiff and defendant were negligent and 
the negligence of each was a cause of the acci¬ 
dent.” 

“b. The plaintiff was in a position of danger and un¬ 
able to extricate himself from his position of dan¬ 
ger.” 

“c. The defendant was aware, or by the exercise of 
reasonable care should have been aware, of plain¬ 
tiff’s danger and oblivousness or inability to ex¬ 
tricate himself from danger. 

“e. The defendant with the means available to him 
was able by the exercise of reasonable care to 
avoid striking the plaintiff after he became aware, 
or should have become aware, of his danger and 
oblivousness or inability to extricate himself from 
danger and failed to do so. 



i 


It is appellee’s contention that at least three of these 
elements are lacking, and that, therefore, the Court very 
properly refused to apply the Last Clear Chance Doctrine 
to this case. It was necessary for the plaintiff to be ob¬ 
livious to the danger, or unable to extricate himself from 
the position of danger. In every recent case involving the 
Last Clear Chance Doctrine where this Court has held it to 
apply there was evidence that the plaintiff was oblivious 
to the danger. For example, in the case of Sclnear v. Lud¬ 
wig, et al, 79 U. S. App. D. C. 95, 143 Fed. (2d) 20, the 
Court held that if the plaintiff’s version was true the jury 
might have found that the plaintiff was looking down con¬ 
tinuously and did not look in the direction of the car from 
the time she entered the street until after the accident. 

In the case of Navarro v. Mayo , 81 U. S. App. D. C. 34; 
154 Fed. (2d) 313, the Court said: 

“The relative positions of the cars as they ap¬ 
proached the center of the intersection, were such that 
appellee’s view of appellant’s car would have been 
through her right windows, obscured by rain , whereas 
Richie’s view of appellee’s car would have been 
through his front windshield, presumably cleared by 
windshield wipers. # # # ” (Italics supplied) 

In the case of Jackson v. Capital Transit Company , 69 
U. S. App. D. C. 147; 99 Fed. (2d) 380. The Court held 
that whether or not the plaintiff was oblivious of his dan¬ 
ger was entirely unrevealed by the record and for that 
reason the Trial Court’s refusal to apply the Last Clear 
Chance Doctrine was affirmed. 

In the case of Tyler v. Starke , 76 U. S. App. D. C. 42; 128 
Fed. (2d) 611, the plaintiff saw the defendant’s automobile 
245 feet away and figured she had time to cross before the 
car reached her and continued to cross without ever again 
looking. The Court held that the Last Clear Chance Doc¬ 
trine was applicable because there was evidence indicating 
that the defendant had ample opportunity to have observed 
plaintiff’s obliviousness to her peril. 


s 


It is obvious, therefore, that this Court has consistently 
held that in order to apply the Last Clear Chance Doctrine 
the plaintiff must be oblivious to the danger. 

In applying this Rule of Law to the evidence in this case 
we must first look to the testimony of the plaintiff himself. 
He testified that as he started to make his left turn from 
Georgia Avenue to proceed west on Irving Street, driving 
at a speed from five to ten miles an hour, he observed the 
defendant’s truck a distance of some three hundred feet 
north of the intersection; (App. 5) that he continued to 
observe this truck and watched it all of the time as he was 
making his turn; (App. 10) that the defendant’s truck he 
assumed was traveling at a speed of twenty-five to thirty 
miles an hour and that it did not slow down, and he kept it 
under his observation; (App. 5) that when the truck was 
some fifteen to twenty-five feet away from him he realized 
that the truck was not going to slow down and stepped on 
the gas to try to clear it. (App. 6). If this testimony is 
correct, then, certainly the plaintiff was not oblivious to 
any danger or peril since he had the truck under his con¬ 
stant observation until the moment of impact, and this 
necessary element of the Last Clear Chance Doctrine being 
absent it could not be applied. Of course, it is necessary 
to examine the evidence as a whole and to give to the plain¬ 
tiff the benefit of all evidence where there is any conflict. 
There is some conflict in the testimony as to the presence 
of a street-car, which obstructed the view of both the plain¬ 
tiff and the defendant. Plaintiff denies the presence of a 
street-car, but in his description of the accident to the 
police at the hospital some time after the accident he stated 
that there was a street-car discharging passengers at the 
loading platform. (App. 20). The presence of the street¬ 
car is corroborated bv the testimonv of the defendant 

* * 

(App. 26-27), and his passenger (App. 41), and the testi¬ 
mony of the officers relating plaintiff’s version of the ac¬ 
cident to them given by the plaintiff following the accident. 
(App. 16, 17, 20). If the evidence of the presence of a 
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street-car is correct we have this situation. The plaintiff 
is approaching the intersection of Irving Street with the 
intention of making a left hand turn. As he starts to turn 
his view of any traffic proceeding south on Georgia Avenue 
within a reasonable distance of the intersection is ob¬ 
structed until the front of his car clears the front of the 
street-car. By the same token the view of the driver of 
the truck would also be obstructed and he would be unable 
to observe the plaintiff’s car until either the plaintiff’s car 
cleared the front of the street-car, or the truck did so. 
Plaintiff stated that had the street-car been there his view 
of the truck would have been obstructed. (App. 9). The 
defendant testified that he did not see the plaintiff’s auto¬ 
mobile until it was ten to fifteen feet in front of him. (App. 
30). Therefore, upon the testimony of the plaintiff, who 
denies the presence of a street-car, we find that he could 
not have been oblivious to any danger because he definitely 
testified that he had the truck under complete observation 
until the moment of impact. On the other hand, if the 
street-car were present he could not have seen the truck 
until one or both of said vehicles had cleared the front end 
of the street-car, which brings us to another element of the 
Last Clear Chance Doctrine, namely, “Was the defendant 
by the exercise of reasonable care able to avoid striking 
the plaintiff after he became aware, or should have become 
aware, of his danger and obliviousness or inability to ex¬ 
tricate himself from the danger.” According to the testi¬ 
mony of officer McClard the collision occurred 17 feet south 
of the north curb of Irving Street; the loading platform 
was located 24 feet north of the north curb of Irving 
Street. (App. 21). It is fair to say, therefore, that the 
driver of the truck could not have seen the plaintiff’s auto¬ 
mobile until it had cleared the front of the street-car, or 
was a distance of approximately 41 feet away. 

According to the regulation put in evidence by the plain¬ 
tiff, namely, Section 52B, Part 3 (App. 23-24), the truck 
was required to be equipped with brakes which would bring 
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the truck to a stop at a distance of 40 feet, traveling at 20 
miles an hour. The testimony, however, was somewhat in 
conflict as to the speed of the truck, which ran anywhere 
from 20 to 30 miles an hour. The defendant testified liis 
speed was around 25 miles an hour (App. 27) and his pas¬ 
senger estimated the speed of the truck at 20 to 25 miles 
an hour. (App. 41). The plaintiff estimated the speed of 
the truck from 25 to 30 miles an hour, (App. 5), but even 
if the truck was only going 20 miles an hour, and if to the 
braking distance is added the reaction time of 22 feet as 
stated by the appellant at page 20 of his brief, the defen¬ 
dant would have required a distance of at least 62 feet to 
have brought his truck to a stop. The evidence is over¬ 
whelming that a street-car was present and if the accident 
occurred in the manner described by the defendant and his 
passenger, and by the plaintiff to the police officers follow¬ 
ing the accident, then it would seem that the language of 
this Court in the case of Dean v. Century Motors, Inc., et al., 
81 U. S. App. D. C. 9; 154 Fed. (2d) 201, would apply: 

“In these circumstances, we see no proper place for 
an instruction on last clear chance. The doctrine pre¬ 
supposes a perilous situation created or existing 
through the negligence of both the plaintiff and the 
defendant, but assumes that there was a time after, 
such negligence had occurred when the defendant 
could, and the plaintiff could not, by the use of means 
available, avoid the accident. It is not applicable if 
the emergency is so sudden that there is no time to 
avoid the collision, for the defendant is not required 
to act instantaneously. • • • 

It is noted that most of the cases decided by this Court 
on the Last Clear Chance Doctrine have been cited by the 
appellant in his brief, but the case of Dean v. Century Mo¬ 
tors, lnc. y et al.y supra , is conspicuously absent. The ap¬ 
pellee respectfully submits that the facts in the case of 
Dean v. Century Motors, Inc., et al., supra, are more nearly 
analogous to the facts in the instant case than in any other 
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case which has been decided by this Court on that question, 
and the language used bv the Court in that case is very 
pertinent and applicable to the facts in the instant case. 

The evidence is clear that the defendant, even if he had 
perfect brakes on his truck, did not have sufficient time to 
avoid colliding with the vehicle of the plaintiff, and if for 
no other reason, this alone justifies the Trial Court’s re¬ 
fusal in granting an instruction on the Last Clear Chance 
Doctrine. As was stated in a quotation taken from the 
case of Bremmerman v. Georgetown & T. Ry. Co., 50 App. 
D. C. 378; 273 Fed. (2d) 342: 

“Last clear chance implies thought, appreciation, men¬ 
tal direction, and the lapse of sufficient time to effec¬ 
tually act upon the impulse to save another from in¬ 
jury, or the proof of circumstances which will put the 
one charged to implied notice of the situation. ’ ’ 

There is no evidence in this case tending to show that 
the defendant saw, or in the exercise of reasonable care and 
prudence should have seen the plaintiff in sufficient time to 
avert the accident by use of means available to do so, and 
therefore the Court properly refused to instruct the jury 
on the applicability of the Last Clear Chance Doctrine. 
Citing: Capital Transit Company v. Grimes, 82 U. S. App. 
393; 164 Fed. (2d) 718. 

CONCLUSION. 

It is therefore respectfully submitted that the plaintiff’s 
requested instruction #8 was fatally defective for the rea¬ 
son that it did not include all of the requirements of the 
Last Clear Chance Doctrine, and was particularly silent 
on the requirement that the plaintiff must be oblivious to 
his danger or unable to extricate himself from a position of 
danger, and the defendant with the means available to him 
was able, by the exercise of reasonable care to avoid strik¬ 
ing the plaintiff, or became aware or should have become 
aware of his danger and obliviousness, or inability to ex¬ 
tricate himself from danger and failed to do so. 
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Having submitted a defective instruction, which was 
p rope ply'rejected by the Court, there was no requirement 
or duty on the part of the Court to correct or supply a 
corrected instruction on the subject of the Last Clear 
Ch'ance Doctrine. 

The Last Clear Chance Doctrine was inapplicable in this 
case, there being no evidence to show that the plaintiff was 
oblivious to his danger, or that if he was oblivious to his 
danger or unable to extricate himself therefrom the defen¬ 
dant saw, or by the exercise of reasonable care could or 
should have seen the plaintiff in time to avoid the accident, 
and therefore the Court properly refused to instruct the 
jury on the Last Clear Chance Doctrine, and the Judgment 
of the Lower Court should be affirmed. 

Respectfully submitted, 

Albert E. Brault, 

Attorney for Appellee 
801 Transportation Bldg., 
Washington, D. C. 














